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Harold  M.  Hyman  was  born  in  Hew  York  City  on  July  24, 
1924.  After  service  in  the  United  States  Marine  Corps  in 
World  War  II,  he  earned  his  B.A.  at  the  University  of  Cali- 
fornia at  Los  Angeles  in  1 948.  Earning  his  Ph.D.  at  Columbia 
in  1 952,  Dr.  Hyman  began  an  academic  career  which  took  him 
to  Earlham  College,  U.C.L.A. , Arizona  State  University, 
and  the  University  of  Illinois.  He  is  now  William  P.  Hobby 
Professor  of  History  at  Rice  University  in  Houston. 

Professor  Hyman's  doctoral  dissertation  became  his  first 
book  Era  of  the  Oath:  Northern  Loyalty  Tests  During  the 
Civil  War  and  Reconstruction  (1954),  which  won  the  Albert 
J.  Beveridge  Award.  To  Try  Men’s  Souls:  Loyalty  Tests  in 
American  History  (1959)  won  the  Sidney  Hillman  Founda- 
tion Prize.  Stanton:  The  Life  and  Times  of  Lincoln’s  Secre- 
tary  of  War  (1962)  completed  a project  begun  by  Benjamin 
P.  Thomas  and  provided  the  finest  biography  of  any  member 
of  Lincolns  Cabinet.  Other  major  publications  included  The 
Radical  Republicans  and  Reconstruction,  18614870  (1966) 
and  New  Frontiers  of  the  American  Reconstruction  (1967). 

While  writing  numerous  books  and  articles  himself,  Pro- 
fessor Hyman  found  time  to  serve  the  historical  profession  in 
other  ways  as  well.  From  1 9 70  to  1 974,  he  was  a member  of 
the  editorial  board  of  the  Journal  of  American  History.  He  is 
currently  on  the  editorial  boards  of  the  American  Journal  of 
Legal  History,  Reviews  in  American  History,  the  Ulysses  S. 
Grant  Association,  and  The  Houston  Review. 

As  Editor  of  Alfred  A.  Knopfs  Impact  of  the  Civil  War 
Series,  Professor  Hyman  has  not  only  overseen  the  publication 
of  this  distinguished  group  of  books  but  also  contributed  A 
More  Perfect  Union:  The  Impact  of  the  Civil  War  and 
Reconstruction  on  the  Constitution  (1973).  This  volume 
and  others  by  Professor  Hyman  have  been  instrumental  in 
reviving  interest  in  American  constitutional  and  legal  history. 
He  has  played  a role  impressing  historians  with  the 
importance  of  constitutional  issues  in  general  and  especially 
with  the  configurative  role  of  the  Constitution  in  America's 
Middle  Period. 


1 


LINCOLNS 

RECONSTTRUCTIQN: 

Neither 

Failure  of  Vision 
Nor 

Vision  of  Failure 


BY 

HAROLD  M.  HYMAN 


“[Lincoln,  a]...  pragmatic  politician,  if  not...  a man  with 
a commitment  to  social  justice  for  the  freedman,... 
could  hardly  have  escaped  the  conclusion  that  at  the 
end  of  the  [Civil]  War  there  was  nowhere  to  go  but 
to  the  left,”  concluded  Professor  Peyton  McCrary  in  his 
recent,  important  study  of  Lincoln’s  wartime  Louisiana 
Reconstruction  experiment.1  If  in  admittedly  over' 
simple  manner,  permit  me  to  define  the  “left”  of  1865. 
In  party  terms,  the  left  was  Republican,  involving  no 
ideology.  Instead,  Republicanism  involved  a perception 
of  the  need  for  some  form  of  continuing  national  govern- 
ment  presence  and  intervention  in  the  crumpling  Con- 
federate  states,  partially  or  substantially  on  behalf  of 
freedmen’s  interests.  The  Democratic  “right”  preached 
an  intensely  negativistic  revived  state-rights  consti- 
tutionalism,  resulting  in  and  openly  aiming  for  continued 
white  supremacy;  even,  for  a few  outspoken  Democrats, 
who  may  well  have  expressed  the  views  of  many,  for 
the  resumption  of  formal  slavery. 

Is  McCrary  correct  about  Lincoln  moving  leftward? 
In  the  sweet  Appomattox  spring,  so  soon  after  his 
second  inaugural,  with  four  years’  more  White  House 
service  to  March  4,  1869  in  hand,  had  Lincoln  enlisted 
in  “radical”  Republican  ranks?  If  McCrary  is  correct 
in  his  appealing  judgment,2  then  we  can  now  separate 
Lincoln  better  from  the  conflicting  images  created  by 
accumulated  scholarship. 

As  Professor  Stephen  Oates  describes  the  dichotomy, 
Lincoln  has  been  categorized  recently  both  as  a kind  of 
prairie  Socrates,  “the  Great  Emancipator  who  led  the 
North  off  to  Civil  War  to  free  the  slaves’’  and,  in  a 
counter-legend,  as  a racist  who  favored  segregation  and 
the  enforced  colonization  of  free  blacks  abroad,  who 
opposed  civil  and  political  rights  for  Negroes,  and  who 
was  in  effect  “the  great  ancestor  of  racist... white  citi- 
zens’  councils  [and]...  of  the  Ku  Klux  Klan!’3 

One  indication  of  the  importance  of  improving  our 
perception  of  the  race  relations  purposes  and  alterna- 
tives of  Lincoln’s  generation  — a generation  that  did  not 
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disappear  when  Lincoln  was  murdered— is  the  fact  that 
a similar  schizophrenia  to  that  which  Oates  describes 
for  Lincoln,  has  grown  up  concerning  post' Appomattox 
Reconstruction  history  generally.  This  cleft  quality  is 
especially  noticeable  in  the  mountain  of  interpretations 
concerning  the  purposes  and  instrumentalities  of  the 
Thirteenth,  and,  especially,  of  the  Fourteenth  Amend' 
ments’  framers  and  ratifiers.  Lincoln  Republicans  sup' 
ported  these  Amendments;  conservative  Democrats  op' 
posed  them.  Recently,  Professor  R.  J.  Kaczorowski 
expressed  this  dichotomy,  asking,  “But  how  could  con' 
gressional  action  [resulting  in  the  Fourteenth  Amend' 
ment’s  composition  and  ratification  in  1866' 1868]  pri' 
marily  for  the  protection  of  the  former  slaves,  receive 
such  widespread  support  from  a racist  society?”4 

The  Thirteenth  and  Fourteenth  Amendments  were 
written,  respectively,  in  early  1865  and  1866,  by  the 
same  Republican  Congressmen  who  were  elected,  or  re' 
elected,  with  Lincoln  in  November  1864.  As  interpreted 
by  the  United  States  Supreme  Court  in  such  “Second 
Reconstruction”  decisions  as  Brown  v.  Board  of  Educa- 
tion (1954)  and  Balfa  v.  the  Regents  of  the  University  of 
California  (1978),  the  Fourteenth  Amendment  is  the 
major  source  of  race  relations  improvements  and  chang' 
ing  nation'State  relationships  that  distress  contemporary 
conservatives.  These  changes  have  generated  the  enor' 
mous  interpretive  literature  on  the  intentions  of  the 
Lincoln  Republican  framers  of  the  Amendment.5 

Persons  of  any  and  all  views  on  these  matters  may  find 
useful  a reestimation  of  certain  contemporary  approaches  to 
“Lincoln’s  Reconstruction”  in  general,  and  to  the  Thir' 
teenth  and  Fourteenth  Amendments  in  particular,  in 
light  of  Kaczorowski’s  question  about  congressional 
action  primarily  for  the  protection  of  former  slaves  issu' 
ing  from  what  by  present  standards  was  a racist  society. 
Effective  responses  require  marches  back— far  back— 
past  BaJ{J{e  and  Brown , back  to  the  1865'1866  congres' 
sional  debates  on  the  Amendments,  and  even  further, 
back  to  Lincoln’s  pre'Presidential  years.  Rearward  ex' 
cursions  may  lead  to  useful  appreciation  of  what  the 
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Composite  photograph  of  the  Members  of  Congress 
who  voted  for  the  resolution  to  send  the 
Thirteenth  Amendment  to  the  states  for  ratification. 
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Amendments’ framers  (and,  I add,  ratifiers),  brought  to 
their  debates  and  ballots,  as  well  as  what  they  said.6 

How  far  backward  from  1865-1866?  As  noted,  Thir- 
teenth, and  especially,  Fourteenth  Amendment  litera- 
tures, like  that  on  Lincoln,  are  very  large.  Consideration 
only  of  their  antislavery  origins  and  impacts  upon  Supreme 
Court  jurisprudence,  involves  an  extensive  bibliography 
going  back  well  into  the  eighteenth  century  and  extend- 
ing to  our  time.7  Space  and  time  limitations  alone  forbid 
such  wide  casts. 

Instead,  this  essay  looks  backward,  as  the  late  Pro- 
fessor Arthur  E.  Sutherland  suggested  was  appropriate, 
only  a decade  from  1866,  to  1857.  Coming  forward  in 
time,  it  considers  certain  unfolding  perceptions  about 
negative  and  positive  models  concerning  federalism, 
government  functions,  individual  rights,  and  race,  nour- 
ished in  the  critical  years  1857-1865,  that  Presidents, 
congressmen,  and  constituents  brought  to  1865-1866 
arguments  and  ballots  on  the  Thirteenth  and  Fourteenth 
Amendments.  These  perceptions  illuminate  certain  qual- 
ities of  freedom  and  slavery  in  this  incurably  state-based 
federal  system. 

In  that  system,  constitutional  and  legal  theory  sanc- 
tioned as  much  state  or  community  limitations  on  the 
rights,  remedies,  and  responsibilities  of  state  residents, 
as  local  and  state  majorities  wished  to  vote  for,  or  by  in- 
action, to  condone.  As  example,  in  1833  the  United 
States  Supreme  Court  decided  that  the  federal  Consti- 
tution’s Fifth  Amendment  did  not  prevent  Maryland 
from  expropriating  the  property  of  a Marylander  with- 
out compensation;  in  1845  the  Court  found  no  federal 
constitutional  First  Amendment  protection  against 
Louisiana’s  regulation  of  church  services.  And,  of  course, 
national  power  had  no  way  adversely  to  affect  slave 
property  in  states.  “Some  of  the  then  unhampered  State 
powers  are  startling  today,”  wrote  Sutherland,  of  the 
decades  when  no  Thirteenth  or  Fourteenth  (or  Fif- 
teenth) Amendments  existed.8 
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In  practice,  however,  before  the  Civil  War  very  few 
white  males  except  abolitionists  or  Mormons  endured 
state  constraints  on  the  exercise  of  civil  rights  or  liber' 
ties;  and  the  nation  was  all  but  invisible.  But  by  1867, 
the  Civil  War  and  Reconstruction  had  brought  the  Lin' 
coin  Republicans  to  a perception  of  the  need  for  the 
nation  to  be  less  invisible.  The  War’s  lessons  led  the 
Republican  majority  to  intervene  when  federal  citizens 
and  certain  United  States  officials  were  denied  their 
rights  as  state  residents  and  citizens;  when  state  con' 
stitutions,  laws,  and  customs  failed  to  protect  their  own 
stipulated  beneficiaries;  when  state  officers  defied  both 
state  and  national  bills  of  rights;  and  when  prejudiced 
communities  sanctioned  the  disobedience  or  were  too 
cowed  and  inarticulate  to  punish  private  or  commis' 
sioned  malefactors.  In  light  of  prewar  state  and  com' 
munity  monopolies  over  all  meaningful  individual  civil 
rights,  and  the  Lincoln  Republicans’  relatively  very 
limited  prewar  aspiration  to  exclude  state'defined  slave 
property  from  the  territories,  these  were  remarkable 
democratizing  escalations  of  perception,  courage,  and 
vision. 

They  are  more  remarkable  in  light  of  the  fact  that  in 
1861,  when  the  Civil  War  started,  a fair  number  of  Lin' 
coin’s  contemporaries,  aware  of  the  political  careers  that 
slave  questions  had  ruined  especially  since  1857,  yearned 
to  bypass  the  dusky  danger  zone.  “Help  me  to  dodge  the 
nigger,— we  want  nothing  to  do  with  him,”  pleaded 
General  George  B.  McClellan  in  1861,  already  nursing 
Democratic  presidential  candidate  aspirations,  which 
he  achieved  in  1864  when  Lincoln  defeated  him.9 

In  1865  Union  celebrants,  mourning  Lincoln,  chose 
again  not  to  dodge.  They  had  weighed  post 'Victory  race 
alternatives  frequently  in  northern  community  and  state 
elections,  veterans’  commemorations,  sermons,  com' 
mencement  addresses,  judges’  charges  to  juries,  news' 
paper  editorials,  and  periodical  essays.  On  every  level 
of  the  federal  system,  elected  and  appointed  office'holders 
and  constituents  depicted  the  “War'gulf”  separating 
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them  from  the  awful  secession  winter,  and  concluded 
that  slavery  had  caused  186 l’s  apocalyptic  weakness  in 
government,  in  parties,  and  in  the  Constitution.  Now 
the  nation  possessed  an  unrecapturable  opportunity 
“to  reduce . . . [the  South]  from  slavery  to  liberty, . . . from 
oppressive  privileges  to  equal  rights  and  privileges,” 
wrote  James  Russell  Lowell.10 

T 

A he  1865  consensus  was  overwhelming  that  state' 
defined  private  property  in  slaves  was  the  primary  public 
policy  model  for  the  nation  to  root  out.  The  best-remem- 
bered  proof  of  the  proposition  was  the  1857  Dred  Scott 
decision. 

Don  E.  Fehrenbacher’s  prize-winning  1978  book,  The 
Dred  Scott  Case,  emphasized  the  distressing  implica- 
tions  Lincoln’s  contemporaries  perceived  for  themselves 
and  their  posterity  in  Chief  Justice  Roger  B.  Taney’s 
Dred  Scott  judgment  that  even  free  Negroes  “had  no 
rights  which  the  white  man  was  bound  to  accept.”  It 
offended  many  non-blacks.  Might  not  any  helpless  cate- 
gory or  class  of  persons  be  degraded  when,  in  a state, 
politically  dominant  opinion  so  decreed?  If  so,  being  a 
free  American  was  meaningless;  the  caprice  of  state  of 
residence  or  of  class  alone  was  important.  Further,  the 
Dred  Scott  position  reduced  the  nation  to  futility  with 
respect  to  its  own  territories,  which  were  future  states. 

That,  to  Taney’s  critics,  was  also  the  point.  Slave 
territories  became  slave  states.  Human  ownership  of 
humans  had  become  America’s  and  the  western  world’s 
tenderest  question.  The  slave  or  free  destinies  of  new 
states  could  not  be  barred  from  politics,  as  Taney  in- 
sisted the  Constitution  decreed.  Exclusion  of  state- 
defined  slave  property  from  the  national  territories  by 
congressional  statute,  was  the  heart  of  the  Republican 
party’s  1856  and  1860  national  platform.  Dred  Scott 
undercut  political  alternatives  that  presupposed  national 
competency  to  carry  out  policy  decisions  as  a result  of 
continuing  open  election  discourse. 
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Instead  of  solving  the  slave-extension  policy  dilemma, 
Dred  Scott  worsened  it.  Rancor  and  deadlock  frustrated 
Congress  and  diminished  White  House  influence.  Vio- 
lence  dominated  events.  From  1857  on,  Lincoln  and  all 
Republicans  excoriated  Taney  and  the  concurring  Dred 
Scott  Justices  (but  not  the  Court  or  judicial  review)  for 
corroding  political  processes  in  this  manner.  Dred  Scott 
was  remembered  vividly  in  1865  because  it  led  to  seces- 
sion  and  war  in  1861,  events  which  seemed,  here  and 
abroad,  to  be  the  dismal  obsequy  of  free  government, 
federalism,  and  political  democracy.11 

The  proposition  that  slavery  generated  weakness  in 
the  national  government  and  encouraged  confrontations 
rather  than  political  consensus  in  elections,  in  1865 
appeared  to  be  proved  further  by  two  other  negative 
models.  They  were,  first,  the  performances  of  every 
branch  of  the  United  States  national  government  during 
the  1860-1861  secession  winter,  and,  second,  the  failings 
of  the  Confederate  national  government,  1861-1865. 

Secession  became  seen  as  a bedrock  crisis  in  law  and 
order  for  all  individuals  and  communities,  as  well  as  for 
the  United  States  government.12  Commonly  thought  of 
by  Lincoln  and  his  contemporaries  as  a natural  if  un- 
warrantable consequence  of  slave  ownership  and  of  Dred 
Scott , the  sad  events  of  the  secession  winter  deeply 
depressed  patriots.  Not  one  traditional  or  extraordinary 
political  institution  or  process  reversed  the  slave  states’ 
outgoings;  neither  politics  nor  constitutionalism  ap- 
peared to  be  relevant  to  crisis.  Discord  on  basic  policy 
mocked  the  separation-of-powers  and  check- and-balance 
arrangements  of  1787.  In  December  1860,  Lowell,  des- 
pairing, asked  “Is  it  the  effect  of  democracy  to  make  all 
men  cowards?” 

Reflective  Appomattox-year  commentators  repeated 
the  theme  that  secession  hazards  to  national  survival 
and,  therefore,  to  state  and  community  existence  were 
too  great  again  to  be  borne.  Memorialists  to  the  newly- 
buried  Lincoln  insisted  that  every  social  question  had 
somehow  to  be  contained  in  the  ongoing  processes  of 
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political  democracy  and  that  the  verdicts  of  elections 
must  be  respected.  Careful  analysts  of  1865  were  im- 
pressed particularly  with  the  fact  that  the  nation  which 
had  split  after  the  fall  1860  election  results,  and  then 
failed  to  halt  states’  secessions,  risked  during  war  the 
normally  calendared  fall  1862  and  1864  ballotings.  “I  felt 
very  proud  of  the  American  people  when  in  1864  they 
deliberately  declared  at  the  polls  that  they  would  not 
be  whipped,”  wrote  Wisconsin  Senator  Timothy  Howe. 
In  October  1865,  Lowell  stressed  one  meaning  of  Ap- 
pomattox: the  restoration  to  “the  people  of  every  section 
to  peace  that  shall  be  inviolable.”13 

Peace  became  synonymous  with  national  government 
adequacy  and  effectiveness,  in  part  by  reason  of  the 
haunting  memories  of  186 l’s  frustrations  contrasted  to 
Appomattox  victory  odes  and  tributes  to  Lincoln.  A 
cardinal  legacy  from  Lincoln’s  presidency  was  the  mes- 
sage to  avoid  hopeless,  dangerous  standoffs  between 
state  spokesmen,  party  leaders,  and  the  branches  of  the 
national  government.  In  1861,  when  Lincoln  took  office, 
such  clashes  had  made  the  government’s  separation-of- 
powers,  check- and-balance  operations  almost  unwork- 
able. In  1864,  Charles  Francis  Adams  approached  the 
postwar  scene  anticipating  “the  Executive,  Legislative, 
Judiciary  and  Army  of  this  country  working  in  one 
harmonious  whole  like  the  strands  of  a cable.  It  is  a 
pleasant  vision.”14  An  impossible  vision  of  1860,  by 
1865,  was,  seemingly,  reality. 

Now  to  the  second  negative  model.  Persons  in  1865- 
1866  who  perceived  the  need  for  open  political  agendas, 
for  popular  acquiescence  in  election  verdicts,  and  for 
effective  national  government  operations,  had  in  the 
1861  and  1862  Confederate  constitutions,  and  in  Con- 
federate national  government  performance  throughout 
the  war,  a negative  model  of  a nation  so  defective  that 
despite  all  Confederate  advantages  in  1861,  its  leaders 
managed  only  to  reach  Appomattox.  The  Confederate 
States  of  America  had  come  into  existence  in  1861  in 
order  to  prevent  changes  in  permanently  hierarchical 
white-black  relationships  as  defined  by  states’  laws  and 
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by  communities’  customs.  Overtouted  then  and  since 
as  “reforms,”  the  Confederacy’s  constitutions  made  the 
likelihood  decline  to  near-zero,  of  majorities  ever  con- 
fronting slavery  through  open  political  action.15 

Yet  the  Confederate  constitutions’  scattered  provi- 
sions aimed  at  preventing  attacks  on  slavery,  were  hardly 
the  bald  defense  of  slavery  that  many  onlookers  had  ex- 
pected. That  position  was  already  won,  the  Confeder- 
acy’s constitution-crafters  assumed.16  One  price  of  this 
retrograde  constitutionalism  was  the  virtual  non-devel- 
opment in  the  Confederacy  of  the  numerous  formal  and 
informal  connections,  between  governments,  political 
parties,  private  associations,  and  individuals,  that  were 
common  in  free  states.  Long  a region  without  viable 
policy  alternatives  or  party  oppositions  on  basic  matters 
such  as  race  relations  laws  and  customs,  the  South, 
creating  its  Confederacy,  saw  only  disadvantages  and 
dangers  in  the  slippages  and  discordances  of  open-ended 
two-party  operations.  Confederate  ways  did  not  train 
for  compromise  or  coalition  politics.  Eric  McKitrick’s 
judgment  was  sound,  that  two-party  politics  were  “the 
chief  agency  for  mobilizing  and  sustaining  energy  in 
American  government!’ And  David  Potter’s  insight  was 
acute,  that  “the  Confederacy  may  have  suffered  real  and 
direct  damage  from  the  fact  that  its  political  organization 
lacked  a two-party  system.”17 

Union  celebrants  of  1865  added  to  other  negative 
models  the  Confederate  spectacle  of  a self-proclaimed 
federal  nation  that,  lacking  political  party  apparatuses, 
could  protect  its  own  officers  against  state  and  local 
interferences  only  by  direct  interventions,  and  then 
failed  to  intervene.  Contempt  for  the  state  sovereignty 
fixations  of  prewar  years  (not  for  states),  became  common 
in  post-victory  retrospections.18 

T 

A he  Lincoln  Republicans  of  1865-1866  balanced  their 
awareness  of  negative  models  with  others  of  positive 
qualities.  Positive  models  included  Lincoln’s  executive 
war  power  initiatives  when  supported  by  Congress’ 


12 


legislation  and  by  the  Supreme  Court’s  constructive 
acquiescences  (Taney’s  May  1861  Merryman  misadven- 
ture  was  a solo,  uncalendared  circuit  court  performance 
that  did  not  receive  his  fellow-justices’  emulation).  The 
wartime  blockade,  confiscations  of  rebels’  property,  in- 
ternal  security  measures,  emancipation,  recruitment  of 
Negroes  for  the  Union’s  armed  forces,  and  state  recon- 
structions,  involved  unprecedentedly  direct  nation- 
state-individual  connections,  and  national  interventions. 
These  policies,  and  many  others,  were  doggedly  opposed, 
severely  criticized,  and  zealously  exploited  by  the  re- 
nascent Democratic  conservatives.  They  shook  off  the 
onus  of  associative  guilt  with  secession  by  transforming 
themselves  into  defenders  of  whites-only  civil  liberties 
buttressed  by  state  rights.  To  Democrats,  liberty  re- 
mained immobilely  equated  with  government  inaction, 
especially  after  the  1865  Thirteenth  Amendment,  the 
1866  Civil  Rights  Act,  and  the  Fourteenth  Amendment 
established  relatively  positive  federal  supports  for  in- 
dividuals’ civil  rights.  Politics,  not  stand-off  confronta- 
tions as  in  1860-1861,  developed  from  party  differences.19 

C 

VJupporters  and  critics  of  all  War  and  Reconstruction 
policies  felt  impelled  to  examine  almost  unexplored 
aspects  of  the  1787  Constitution.  These  included  the 
nation’s  war  power,  the  nature  of  national  citizenship 
and  derivative  rights,  and  the  limits  on  popular  dissent. 
With  refinements  and  additions  through  1865  and  after, 
a perceptive,  overwhelmingly  optimistic  and  permissive 
“can-do”  constitutional-legal  literature  developed.  Its 
basic  message  was  that  the  1787  Constitution  provided 
adequately  for  crisis  government,  and  that  federalism, 
democracy,  and  civil  rights  were  compatible  with  sur- 
vival even  in  a great  civil  war.  Seen  in  1865  as  a worthy 
model  for  postwar  as  well  as  wartime  use,  “adequacy” 
constitutionalism  remained  tied  to  the  Constitution. 
As  Herman  Belz  noted  recently,  “It  was  significant... 
that  the  Civil  War  did  not  produce  anything  like... [an] 
arbitrary,  extra-constitutional,  indefinitely  prolonged 
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condition  of  emergency  rule!’  Instead,  the  nation’s  felt 
needs  meshed  at  last  with  prewar  abolitionist  arguments 
that  slavery  corrupted  free  government,  led  to  secession, 
and,  in  the  wartime  context,  nourished  disloyalty.  Once 
this  conjunction  occurred,  emancipation  and  state  recon- 
structions,  involving  the  escalation  of  all  Americans’ 
civil  rights  and  liberties,  followed  as  appropriate  policy 
options.20 

All  policy  goals,  including  those  developed  out  of 
adequacy  constitutional  assumptions,  had  to  be  “sold” 
in  the  familiar  two-party  political  context,  in  Congress 
and  in  the  states.  The  Dred  Scott  position,  of  insulating 
certain  basic  questions  as  too  hazardous  for  democracy’s 
processes,  by  1865  was  forthrightly  rejected.  In  this 
sense,  as  noted  earlier,  the  wartime  calendared  elections 
and  other  opportunities  to  register  opinion,  in  which 
all  matters,  including  military  policy  and  race  equality, 
scratched  for  places  on  agendas  and  ballots,  became  a 
virtuous  model  for  postwar  America  to  perpetuate. 
Lincoln’s  military  emancipation  evolved  into  the  Thir- 
teenth Amendment,  requiring,  first,  passage  through 
Congress,  then  state  ratification  contests  — another 
proof  of  this  proposition.  State  and  community  debates 
on  emancipation  helped  greatly  to  educate  a generation 
on  the  meaning  and  benefits  of  American  citizenship, 
and  on  the  nation’s  duty  to  protect  its  citizens  and 
officials.21  Abolition  of  slavery  in  states  went  beyond 
reversing  the  Dred  Scott  position  against  national  ex- 
clusion of  slavery  from  territories.  The  1865  Thirteenth 
Amendment  proposal,  to  Lincoln  and  to  most  white 
Americans,  was  evidence  of  their  elevated  status  as  free 
men,  as  well  as  of  the  escalated  condition  of  freedmen. 
Here  is  the  brief  text  of  this  monumental  enactment: 
“Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted  [by  state  law  and  procedure],  shall  exist 
within  the  United  States.... Congress  shall  have  power 
to  enforce  this  article  by  appropriate  legislation!’ 

Ratification  debates  raised,  but  did  not  answer,  deriv- 
ative questions.  One  basic  question  concerned  national 
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limitations  on  state  or  community  officials’  acts,  or  on 
private  conduct  even  if  supported  by  community  majori- 
ties,  that  affected  negatively  the  practice  of  freedom  by 
Americans,  including  ex-slaves.  The  Thirteenth  Amend- 
ment provided  that  Congress  had  authority  to  enforce 
the  prohibition  against  a state’s  previous  right  to  define 
property  as  including  humans.  This  was  the  first  enforce- 
ment clause  appended  to  an  amendment.  The  enforce- 
ment clause  was  there  hopefully  to  prevent  vexatious, 
hazardous  disputes  about  the  nation’s  authority  actually, 
not  theoretically,  to  intervene  in  states  if  slavery-derived 
questions  rose.  Slavery  and  state  power  had  long  been 
synonyms,22  The  Thirteenth  Amendment  aimed  to  sever 
the  slavery-state  power  link.  It  did  not  aim  to  kill  state 
power. 

Quite  the  opposite.  Reverence  for  state  authority  in 
the  federal  system  was  deeply  ingrained  in  American 
law,  constitutionalism,  and  politics,  including  “left” 
Republicanism.  State  “police  power”  adequacy  to  cope 
with  virtually  whatever  wants  a state’s  authorities  dis- 
cerned, and  voters  approved,  was  traditional  in  consti- 
tutional and  legal  theory  well  before  the  1860s.  During 
the  Civil  War,  Union  states  conceived  and  executed  a 
multitude  of  social  and  economic  policies  to  support  the 
war.  Outgoing  Illinois  governor  Richard  Yates  noted 
early  in  1865  that  the  war  had  diminished  sharply  Jeffer- 
sonian anti-government  function  notions:  “The  war  has 
not  only,  of  necessity,  given  more  power  to,  but  has  led 
to  a more  intimate  provision  of  the  [national  and  state] 
governmentfs]  over  every  material  interest  of  society.” 
Yale  president  Theodore  D.  Woolsey  exulted  in  1865 
about  the  “new  era”  he  discerned,  of  continuing  govern- 
ment effectiveness  on  all  levels  of  the  federal  system.  No 
diminution  of  state  power  was  involved  in  the  parallel 
growth  of  wartime  national  government  interventions, 
Woolsey  insisted;  the  states  were  stronger  than  ever.23 

Several  states  attended  also  to  escalating  the  civil  and 
political  conditions  of  their  black  citizens  to  the  rising 
level  whites  were  enjoying.  Kaczorowski’s  question 
about  the  seemingly  incongruous  coexistence  of  racism 
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with  greater  race  equality,  leads,  in  this  dynamic  and 
complex  state  context,  to  a reply  that  what  was  involved 
was  everyone’s  improved  rights  practices.  The  rise  in 
blacks’  status  reflected  a real  and  lasting  diminution 
in  racism. 

Any  measure  of  race  attitudes  is  difficult.  Prejudge 
ments  about  whether  the  race  equality  cup  of  1865-1866 
was  half  empty  or  half  full,  or  fillable  at  all,  cloud  today’s 
research  techniques.  Lincoln’s  generation  had  a tighter 
measure.  It  was  the  Dred  Scott  formula  that  Negroes  had 
no  rights  that  whites  needed  to  respect.  Rejecting  it  in 
1865,  Negrophile  commentators  saw  clearly  a decline 
in  racism  and  a substantial  upswing  in  the  quality  and 
volume  of  rights  exercises  by  blacks.24 

Union  state  “black  code”  laws  and  communities’  ordi- 
nances  and  customs  softened.  These  laws  had  long  ex- 
eluded  blacks  from  public  facilities  and  protections,  and 
from  private  economic  and  institutional  relationships 
leading  to  opportunities,  remedies,  and  responsibilities, 
roughly  equal  to  those  whites  knew.  In  some  localities 
and  states  they  disappeared.  Heated  political  contests, 
sometimes  involving  black  demonstrations,  conventions, 
and  boycotts,  generated  and  helped  lead  to  reformed 
state  constitutions,  state  laws,  and  community  ordi- 
nances.  Negro  protests  and  lawsuits  resulted  in  changes 
in  Philadelphia  and  District  of  Columbia  public  trans- 
portation  franchisees’  practices  that  had  kept  blacks 
from  trolley  cars,  a daily  vexation  to  black  blue-collars. 
White  voters  gave  Negroes  access  (sometimes  segregated 
access)  also  to  asylums,  courts,  jury  duty,  militias,  and 
schools. 

Such  half-loaf  steps  to  modern  ideas  of  equality  were 
infinitely  superior  to  antecedent  total  exclusions.  Though 
white  voters  in  several  states  refused  to  extend  voting 
rights  to  Negroes,  in  others  the  extension  occurred.  By 
1865,  roughly  equal  state  and  community-derived  civil 
rights,  even  allowing  for  some  racial  segregations,  were 
commonly  seen,  by  Lincoln  and  by  most  Republicans,  as 
a minimum  expression  of  each  state’s  obligations  to  all 
its  citizens.25 
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Thirteenth  Amendment  advocates  assumed  that  these 
northern  state  improvements  were  positive  models  for 
the  defeated  southern  states  to  emulate.  Then  further 
national  interventions,  although  authorized  by  the  Thir- 
teenth  Amendment,  would  be  unnecessary;  the  Amend' 
ment’s  second,  enforcement  clause  could,  like  national 
citizenship,  remain  undefined.  A Fourteenth  Amend' 
ment  was  not  anticipated.  The  excision  of  slavery  was 
seen  as  all  that  was  needed  to  cure  all  ills. 

Indeed,  commented  Agenor  de  Gasparin,  the  influ' 
ential  French  friend  to  the  Union,  the  Thirteenth 
Amendment  was  the  only  realistic  option  to  a European' 
style  military  occupation  of  the  South,  “the  only  means 
of  moderate  federal  interference!’  Moderation  was  built 
into  the  federal  government’s  implied  aim  in  the  Thir' 
teenth  Amendment:  “the  protection  of  the  freedmen 
during  the  trying  period  of  their  accession  to  the  juris' 
diction  [i.e.,  equal  protection]  of  the  [states’]  common 
law!’  The  slave,  the  “first  negro”  in  America’s  troubles, 
de  Gasparin  wrote,  had  convulsed  the  nation  because 
of  his  inferior  state  status.  Surely,  the  French  writer 
cautioned,  America  did  not  wish  to  create  a “second 
negro”  of  equally  threatening  potentialities.  Therefore 
all  states  must  improve  rights  standards  for  all  their 
citizens  and  avoid  the  hazard.26  But  what  if  states  failed 
to  obey  their  own  constitutions  and  laws,  much  less  the 
nation’s? 

C 

L/ome  among  Lincoln’s  felloW'Republicans  had  tried 
to  work  out  pacific  ways  to  check  state  excesses  if  mis' 
directed  majorities,  in  elections  and/or  constitutional 
conventions,  again  threatened  stability.  Acting  on  such 
premises,  the  Congress,  in  1863  and  1866,  with  Lincoln’s 
endorsement  concerning  the  1863  law,  substantially  im 
creased  federal  court  appeal  jurisdiction.  President  and 
Congress  gave  special  attention  to  federal  officers  and 
state  citizens,  white  and  colored,  who,  because  of  com' 
munity,  prejudice  and/or  statedocal  official  inaction  or 
unfair  action,  could  not  secure  adequate  protection  for 
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rights  of  person  or  property.  Removals  of  litigations  from 
prejudiced  or  otherwise  hostile  state  forums  to  alterna- 
tive  federal,  civil,  military,  or  quasi-martial  tribunals 
(as  in  the  Freedmen’s  Bureau  courts)  became  basic  ele- 
ments  in  successive  statutes.  By  1866,  federal  judicial 
review  was  another  eminently  useful  model  for  employ- 
ment  in  northern  as  well  as  southern  “reconstructions,” 
when  state  power  was  misused  or,  by  reason  of  private 
acts,  not  used.  A common  feature  of  these  uncommon 
statutes  was  that  they  extended  some  form  of  alternative 
federal  protection  over  the  vast  array  of  state-commu- 
nity-individual  civil  rights  and  relationships.27 

National  concerns  for  individuals’  rights  against  state 
wrongs,  was  an  accepted  reconstruction  model  for  1865- 
1866.  It  was  coupled  with  a commitment  favoring  the 
swiftest  reasonable  restoration  of  the  crumpled  Con- 
federate states  to  their  federal  relations.  No  alternatives 
rated  serious  consideration.  By  1865,  a substantial  body 
of  information  and  expertness  existed  on  state  restora- 
tion models. 

\^^!rtime  state  restoration  models  had  developed  largely 
from  the  needs  of  military  commanders.  Lincoln’s  achieve- 
ment was  forthrightly  to  assert,  and  substantially  to 
win,  civilian  direction  over  all  the  military  state  resto- 
rations that  developed  since  mid-1861.  By  the  end  of 
1863,  he  fixed  irreversible  emancipation  as  a price  of 
initiating  restoration,  as  far  as  his  authority  allowed. 
Implications  on  race  and  rights  in  Lincoln’s  December  8, 
1863  policy  statement,  based  upon  the  executive  war 
power,  in  Congress’  aborted  Wade-Davis  bill  (July  4, 
1864),  and  in  the  results  of  the  1864  elections,  received 
close  examination  in  Congress  when  the  proposed  Thir- 
teenth Amendment  was  up  for  consideration  in  early 
1865.  Congressmen  examined  especially,  and  critically, 
the  wartime  civil  restoration  efforts  in  Louisiana  and  in 
such  cities  as  Nashville.  Experiences  there  further  rein- 
forced the  assumption  that  what  happened  to  free 
Americans  (including  freed  Americans)  in  one  recent 
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rebel  state  or  community,  was  properly  the  nation’s 
business.  In  early  1865,  Congress  and  Lincoln  required 
the  newly'Created  Freedmen’s  Bureau  to  protect,  espe- 
dally  in  courts,  white  Unionist  civilians  and  federal 
officers  as  well  as  Negroes,  if  state  justice  was  prejudiced, 
and  to  apply  in  the  southern  states  the  explicit  northern 
state  models  and  the  implicit  Thirteenth  Amendment 
principle  against  racial  discriminations.28 

The  Thirteenth  Amendment’s  enforcement  clause 
assumes  added  dimensions  in  light  of  Freedmen’s  Bureau 
authority  to  intervene  when  state  residents’  national 
and  state  rights  were  diminished  by  official  or  private 
acts  or  failures  to  act.  In  effect,  Congress  designed  the 
Freedmen’s  Bureau  law,  and  the  1866  Civil  Rights  Act, 
to  enforce  the  Thirteenth  Amendment. 

The  Fourteenth  Amendment,  created  to  make  more 
permanent  the  predecessor  Amendment  and  statute 
and,  hopefully,  to  make  the  need  for  direct  federal  inter' 
ventions  less  likely,  defined  national  and  state  citizen' 
ship  in  a manner  to  include  Negroes.  It  forbade  any  state 
from  depriving  by  a state  law  the  privileges  and  immunb 
ties  of  national  and  state  citizens  or  “any  person  of  life, 
liberty  or  property  without  due  process  of  [state]  law”; 
from  denying  “to  any  person”  the  equal  protection  of 
state  laws.  In  short,  every  state  and  community  was  to 
do  justice  to  their  own  residents  as  defined  by  their  own 
laws  and  customs.  A federal  presence  was  to  intrude 
only  if  a state  or  community  failed  to  meet  standards  the 
state  itself  set.  But  the  Fourteenth  Amendment  did  not 
repeal  the  Thirteenth;  it  reinforced  it.  Federal  inter' 
vention,  when  it  occurred,  was  extraordinarily  mild. 
The  tiny  number  of  bluecoats  scattered  across  the 
South’s  imperial  spread  after  Appomattox  was,  by  con' 
temporary  measures,  a mere  token  military  occupation. 
Instead  enforcement  of  federal  minima  (state  minima, 
in  reality)  was  to  be  by  law. 

Freedmen’s  Bureau  courts  (equivalent  to  lowest  level 
justice'of-the'peace  or  magistrates’  courts)  could  sub' 
stitute  for  inequitable  state  justice  tribunals  or  proC' 
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The  Freedmen’s  Bureau  at  Richmond,  Virginia. 
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esses.  The  Habeas  Corpus/Removal  and  Civil  Rights 
laws  connected  state  and  Freedmen’s  Bureau  courts  to 
national  courts,  if  appeals  were  initiated.  Finally,  the 
Bureau  could  call  upon  the  Army.  But  this  was  a final, 
rare,  desperate  option.29 

The  heavy  emphasis  in  all  these  models  was  self-help 
by  litigants  in  state  courts,  with  the  nation  intervening 
as  last  resort,  primarily  to  open  the  roads  to  state  justice 
remedies.  Committed  to  a self-help  ethic,  Lincoln’s 
contemporaries,  products  of  the  Age  of  Jackson,  became 
willing,  under  the  Civil  War’s  lash,  to  have  the  nation 
briefly  accept  certain  paternalistic  obligations  for  what 
became  an  immense  number  of  persons  in  seceded  or 
disrupted  states.  This  compassionate  responsibility  in- 
volved unprecedented  commitments  far  exceeding  the 
nation’s  felt  limits  of  administrative  and  fiscal  resources. 
Public  aid  retained  a private  quality.  The  Freedmen’s 
Bureau  (especially  its  schools  and  courts)  is  the  most 
prominent  example  of  the  mixed  process  by  which  grand 
public  purposes  were  achievable  at  low  costs,  with  little 
violence  to  laissez-faire  views  — another  model  for  1866’s 
Fourteenth  Amendment  debaters.30 

C 

^/mall  wonder  that  Appomattox  celebrations  dimmed 
only  briefly  on  news  of  Lincoln’s  murder.  Only  three 
days  before  that  unanticipatable  event,  Lincoln  had  pub- 
licly advocated,  for  Louisiana,  and,  by  implication, 
for  all  states,  the  admission  of  black  veterans  of  the 
Union’s  army  to  political  rights,  and  of  colored  children 
to  public  schools— now  a common  civil  right,  but  far 
less  so  in  the  1860s,  which  suggests  how  far  Lincoln 
had  advanced  leftward  into  radical  ranks.  Self-help  and 
protection  through  education,  the  ballot,  and  litigation, 
were— and  are— keystones  of  the  American  dream.31 

Little  review  is  necessary  here  of  the  swift  frustration 
of  that  dream  after  Andrew  Johnson’s  succession  to  the 
presidency.  Recent  scholarship  accentuates  the  effect 
of  his  race  intractability  on  southern  white  race  superi- 
ority aspirations.  Johnson  made  federal  enforcement  of 
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Primary  School  for  Freedmen,  in  charge  of  Mrs.  Green,  at  Vicksburg,  Mississippi. 


Noon  at  the  Primary  School  for  Freedmen, 

Vicksburg,  Mississippi. 
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rights  laws  increasingly  uncertain.  A golden  moment 
disappeared  when  southern  white  acquiescence  in  im- 
proved race  equality  might  have  become  firmly  rooted 
even  where  federal  authority  could  not  reach,  in  the 
multitudes  of  communities,  where  it  counted  most. 

New  negative  models,  the  southern  state  Black  Codes 
of  1865-1866,  mocked  the  cross-cutting  assumptions 
and  aspirations  represented  by  the  Thirteenth  Amend- 
ment and  by  Union  state  reforms.  Congressmen  elected 
in  November  1864  assembled  in  early  December  1865 
for  the  Thirty-ninth  Congress’  first  session,  just  as  the 
states  ratified  the  Thirteenth  Amendment.  Black  Code 
and  vigilante  hazards  to  white  and  black  state  residents, 
and  to  Army,  Freedmen’s  Bureau,  and  other  federal 
officers  on  duty  in  the  South,  increased.  Congressmen 
enforced  the  Thirteenth  Amendment  in  supportive  leg- 
islation mentioned  earlier,  and  created  and  passed  the 
Fourteenth  Amendment.  They  were  able  to  manage 
this  formidable  task  in  the  brief  weeks  from  December 
1865  to  April  1866,  because  they  had  as  models  all  the 
matters  touched  on  in  this  essay.  These  shaped  the  con- 
tours of  the  Civil  Rights  act  and  of  the  Fourteenth 
Amendment.32 

Further  research  and  analysis  are  needed  on  the  Four- 
teenth Amendment  that  explore  more  fully  its  connec- 
tions with  precedent  and  subsequent  policies.  It  is 
difficult  now  to  trace  those  connections,  for  time  has 
widened  further  the  generations’  gaps  in  expectations. 
As  with  Lincoln’s  April  11, 1865  proposal  that  Louisiana 
and  other  southern  states’  Negro  children  have  access 
to  public  schools,  aspirations  changed.  Reconstructing 
Republicans,  with  exceptions,  aimed,  it  appears,  less  at 
integrated  education  or  housing,  as  we  do,  than  at  free 
Americans’  rights  to  be  educated.  Lincoln  Republicans 
aimed  for  all  free  Americans  to  have  a right  to  enter, 
acquire,  and  protect  residences  and  other  property.  They 
aspired  not  for  reverse-discriminatory  employment  but 
for  rights  even  of  menials  to  work  under  labor  contracts 
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that  afforded  at  least  some  procedurally  decent  court 
remedies;  not  at  immunity  from  state  justice,  but  at 
greater  procedural  regularity  of  state  justice.  And  they 
tried  to  establish  a measure  of  personal  safety  for  in- 
dividuals  from  crimes  whose  perpetrators  commonly 
went  unpunished  because  of  race  prejudice  on  the  part 
of  local  law  officers  and  jurymen. 

Such  aspirations,  as  noted  at  the  beginning  of  this 
paper,  have  been  criticized  recently  as  evidence  of  a 
failure  of  vision  and  a lack  of  genuine  commitment  to 
minority  race  rights  on  the  part  of  Lincoln  and  his  party 
colleagues  and  supporters.33  This  essay  has  offered  an 
alternative  judgment.  It  is  that  by  1865  Lincoln’s  genera- 
tion  had  greatly  advanced  on  the  race  front  from  what 
appeared  possible  in  1860.  That  advance  must  not  be 
gauged  by  our  own  standards.  Even  race  equalitarians 
among  Lincoln’s  contemporaries  would  go  no  further 
than  to  seek  freedom  for  all  Americans  (excluding 
Indians,  Mexicans,  Orientals,  and  women),  defined  as 
the  absence  of  inequitable  state  constraints:  “Freedom,” 
Lowell  wrote,  “is  simply  the  way  to  get... blessings!’ 
Continuing,  Lowell  argued  that  “We  never  said  that  the 
black  man’s  life  should  be  raised  above  suffering!’34 

VJecond  Reconstruction”  problems  and  opportunities 
reflect  the  acuity  and  repeated  frustrations  of  the  recon- 
structing Republicans  of  1866.  They  had  virtually  none 
of  our  sophisticated  evaluative  and  watchdog  apparat- 
uses, amassed  expertness,  or  national  government  famil- 
iarity with  civil  rights  commitments.  In  1964,  a decade 
after  the  Brown  decision,  Robert  Kennedy’s  assistant 
attorney  general  in  civil  rights  matters  (an  inconceivable 
office  a century  earlier),  Burke  Marshall,  found  that 
providing  federal  protection  to  citizens  exercising  rights, 
in  the  face  of  local  community  opposition,  to  be  “the 
most  difficult  and  frustrating  [problem]  we  have  to  live 
with  under  the  federal  system!’  Court  decrees,  no  matter 
how  far  reaching,  required  local  acquiescence  and  fair 
justice  administration.  Marshall  toyed  with  ideas  about 
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creating  a federal  civil  rights  police,  but  even  in  the 
1960s,  much  less  the  1860s,  political  realities  rendered 
the  notion  illusory.35 

In  1971,  Charles  Fairman’s  massive  study  of  Recon- 
struction  constitutionalism  echoed  Marshall’s  despair- 
ing  estimate.  Fairman  examined  closely  the  “perplexing 
and  touchy”  problems  involved  in  national  government 
efforts  of  the  1860s,  to  secure  citizens’  rights  “in  the  face 
of  hostile  forces  entrenched  behind  local  law  and  custom!’ 
The  task  was  tough  enough  in  the  1960s,  when  Presi- 
dent, Congress,  and  Supreme  Court  were  in  fair  agree- 
ment on  federal  responsibilities.  But  in  1866,  Fairman 
noted,  the  congressional  majority  faced  an  obstructing 
President  and  an  uncertain  Supreme  Court.  Encouraged 
by  separation-of-power  splits  in  Washington,  southern 
state  officials  and  white  citizens  openly  flouted  linked 
emancipation-civil  rights  policies.  Fairman’s  conclusion 
on  this  point  remains  valid  today:  “What  Congress  did 
[in  the  1860s]  in  the  prosecution  of  its  efforts  to  restore 
the  Union  on  the  basis  of  the  Fourteenth  Amendment 
is  entitled  to  a far  more  discriminating  consideration 
than  it  has  generally  received.”36 

Agreed.  And  what  Congress  did,  or  tried  to  do,  with 
Lincoln’s  increasingly  enthusiastic  support  and  leader- 
ship, entitles  him  to  entrance  in  the  Republicans’  “left” 
ranks,  as  Professor  McCrary  suggested  was  the  case.  It 
was  an  honorable,  humanistic,  liberating  association. 
We  have  neither  perceived,  nor  achieved,  more  dramati- 
cally or  nobly  than  they. 
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